
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 159 of 2009
                                U/S 379, 411 of IPC r/w Section 63/68 Copy right

Act

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    

1. Sri Mukesh Choudhury
2. Sri Mritunjoy Choudhury
3. Sri Anath Pandit
4. Sri Birendra Singh

                                                            …………….Accused

                       Present: Dr. Chetana Khanikar, AJS
                                            
                        For the prosecution: Smt. J. Khatoon, Addl. P. P.

For  the  defence:  Sri  Naresh  Prasad,  Sri  Bhaskar

Dutta,  Sri  L.  N.  Borkotoky,

Advocates

                          

                           Evidence recorded on: 17.03.2016, 08.11.2017,

20.02.2018,  07.12.2017,

07.12.2017

                           Argument heard on: 27.03.2018 , 31.03.2018

                           Judgment delivered on: 06.04.2018 

J U D G M E N T

1        The prosecution case in brief  as stated in the FIR is that on

31.01.2009  at  about  8.00  PM.  one  Sri  Mukesh  Choudhury  was

apprehended by the informant/police  and during in connection to

Makum P.S.  Case No.  08/2009. During interrogation,  he confessed

that he along with his younger brother Mrityunjoy Chourdhury, Sri

Anath Pandit, Sri Birender Singh and other associates had committed

theft and received stolen fair and lovely cream from P.P. factory of

Hindustan  lever  ltd.  in  collusion  with  some  official  of  P.P.
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Unit/Transport carrier agencies and stored in godown at Tinsukia. Sri

Mukesh Choudhury also led the informant/police to his godown at

Chirapatty wherein 534 nos. of empty packets of fair and lovely of

250 grams. 4 boxes of cartoon containing colour packets, 48 drums

containing chemicals, one and half gram mix liquid, 3 nos. of cartoon

dias, 4 nos. of red printing dias, cellaing dias made of stell-one pair

nut and bole, one packets celling dias,  affixing address of Munna

Choudhury, C/O Choudhury Brothers, Doomdooma with mobile No.

9535037620 along with the label of DTDC courier(No. M.32372539),

one screen printer heater, one packets sensitizer containing 3 gram

used colour for printing cartoon packets, screen printing brush made

of wood, 5 nos. of screen printing paint pot of 250 gram each, one G

Claim and 250 nos.  of  Cartoons.  The  said  mobile  no.  belongs  to

Mukesh Choudhury. Thereafter Mukesh Choudhury led the informant

to another godown at Barbajar, belonged to him and on search found

300 nos of cartoons, 300 nos. of plastic bags and 100 nos of jute

bags.  All those articles were seized as per seizure list. It is further

stated  in  the  FIR  that  the  aforesaid  persons  are  involved  in

commission  of  theft  and  receiving  of  stolen  articles.  From  the

recovery  of  articles  like  empty  packets  chemicals  drums,  empty

cartoons and cealling dias reveals that the said persons infringed the

copy right of unsilver ltd. as such they are liable to be prosecuted

under appropriate provision of IPC and copy right act.  

2         On the basis of aforesaid FIR, police registered a case as Tinsukia

PS  Case  No.  106/2009.  Police  investigated  the  case  and  on

completion  of  investigation  submitted  charge-sheet  against  the

accused persons Sri Mukesh Choudhury, Sri Mritunjoy Choudhury, Sri

Anath Pandit and Sri Birendra Singh U/S 379/224/411/34 of IPC. 

3.         On appearance of the accused Sri Mukesh Choudhury, Sri

Mritunjoy  Choudhury,  Sri  Anath  Pandit  and  Sri  Birendra  Singh  in

Court,  copies  of  relevant  documents  were  furnished  to  them  as

required U/S 207 of Cr. P. C. Considering the relevant documents and

hearing both the parties and having sufficient ground to presume
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that the accused Sri Mukesh Choudhury, Sri Mritunjoy Choudhury, Sri

Anath  Pandit  and  Sri  Birendra  Singh  had  committed  offence  U/S

379/411/34 of IPC, charge under those sections are framed against

the accused, to which the accused pleaded not guilty and claimed to

be tried when the charge was read-over and duly explained to them. 

4.       During trial the prosecution has examined three witnesses

and also adduced documentary evidences.

5.        At the close of the prosecution evidence, statement of the

accused Sri  Mukesh  Choudhury U/S.  313 of  the Cr.P.C.  has  been

recorded with reference to the incriminating circumstance appeared

against  him  in  the  prosecution  evidences.  Examination  of  the

accused Sri Mritunjoy Choudhury, Sri Anath Pandit and Sri Birendra

Singh  U/S.  313  of  the  Cr.P.C.  has  been  dispensed  with  as  no

incriminating  circumstance  appeared  against  them  in  the

prosecution evidences. Defence side has adduced no evidence and

plea of the defence is of total denial. 

6.        After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both

the sides and the accused the following points are taken as POINTS

FOR DETERMINATION:

i Whether on 31.01.2009 the accused had dishonestly taken away 534

Nos. of fair and lovely empty packets (250 gm), carton containing

colour packets (4 boxes), drum containing chemicals (48 drums) mix

liquid (1 and half gram) carton dias (3 Nos.), rate printing dias (4

nos.), sealing dias made of steal (1 pair) with nut and bole, 1 packet

of sealing dias, one nos. of screen printer heater, sensitizer 1 packet

(3  gram),  screen  printing  brass  made  of  wood,  5  nos.  of  screen

printing paint pot of 250 gram each, 1 G claim, 250 nos. of cartons,

300 nos of plastic bags, 300 nos of cartons and 100 nos of jute bags

from the possession of the P.P. Factory unit of Hindustan Unilever Ltd.

Doomdooma  without  consent,  in  furtherance  of  your  common

intention?
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ii Whether  the accused the  dishonestly  retained 534 Nos.  of  fair  and

lovely empty packets (250 gm), carton containing colour packets (4

boxes), drum containing chemicals (48 drums) mix liquid (1 and half

gram) carton dias (3 Nos.), rate printing dias (4 nos.), sealing dias

made of steal (1 pair) with nut and bole, 1 packet of sealing dias,

one  nos.  of  screen  printer  heater,  sensitizer  1  packet  (3  gram),

screen printing brass made of wood, 5 nos. of screen printing paint

pot of 250 gram each, 1 G claim, 250 nos. of cartons, 300 nos of

plastic bags, 300 nos of cartons and 100 nos of jute bags from the

possession  of  the  P.P.  Factory  unit  of  Hindustan  Unilever  Ltd.

Doomdooma knowing or having reason to believe those as stolen

articles, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) and (ii): 

7.        For convenience of discussion and to avoid unnecessary

repetition Point No. (i) and (ii) are taken together for discussion.

8.        In this case the prosecution side had examined total  3

witnesses. Out of them P.W.2 had deposed that one night when he

was returning home from his shop he saw police near the house of

the accused Suday Sutradhar. Then he went there to see what had

happened and police took his signature in Ext. 5 but he does not

know why police had taken his signature. P.W.3 had deposed that in

the year 2009 he was working as loading supervision in the godown

of  Hindustan Lever  at  Hapjan.  On that  day  they loaded fair  and

lovely in a truck bearing R/No. AS-23AC-0497 which was supplied by

Western Carrier. The said truck was sent to railway yard, Tinsukia

from Hapjan Godown but in the evening they got information from

their staff at Railway yard that the truck did not reached the yard.

Hence they came out and searched the vehicle. Finally the empty

truck was found at Lohari Kochari, Makum. Police seized the truck

through Ext. 4 seizure list in his presence. 
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9.               P.W.1 is the informant of this case. He deposed that he

apprehended  one  person  from  Doomdooma  but  he  could  not

remember  the  name  of  that  person.  According  to  him  the  said

person during interrogation had disclosed that he committed theft

of fair and lovely and chemical of Hindustan Lever P.P. Factory and

stored the articles at  Chirapatty,  Tinsukia. Accordingly,  as led by

that person a place was searched and found cream for making fair

and lovely, colour, cartons, drums and seized those. Thereafter the

said person took them to Borbajar and shown a place where a large

no. of cartons were recovered and seized. Later on he deposed that

the said articles were seized from the godowns at Chirapatty and

Barbajar which were of the accused Mukesh Choudhry. 

10.           During cross examination he deposed that he had not

forwarded the accused Mukesh Choudhury to court for recording the

confessional  statement.  He  had  not  submitted  the  statement  of

Mukesh  Choudhury  though  it  is  written  in  the  FIR  that  Mukesh

confessed about his involvement in this case.  He further deposed

that he had not submitted any document to show that the accused

Mukesh is the owner of  those two godowns.  Apart  from that the

procedure of search and seizure as led down by section 100 of the

Cr. P.C. is not followed properly. From the evidence of P.W.1 who had

searched the said godowns and prepared the seizure list, it is seen

that no neighbour of the said godowns was made witness to that

search and seizure. No independent person is also made witness to

that  search  and  seizure.  Again,  the  seized  articles  were  not

identified by any employee of Hindustan Unilever Doomdooma even

after the seizure was done.  He further deposed that he had not

submitted any proof to show that the seized articles were stolen

articles. 

11.        These are the witnesses adduced by the prosecution side.

From these evidences of those witnesses it is seen that P.W.2 knows

nothing about the incident.  P.W.3 had simply stated that  a truck

loaded with fair and lovely not reached its destination and found in

empty condition at another place. But he is not concerned of the
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articles recovered in this case, neither the prosecution could laid

any  evidence  to  establish  any  link  of  the  said  truck  with  those

seized articles. From the evidence of P.W.1 it is seen that search and

seizure  is  not  proved.  The  seized  articles  were  not  identified  by

anybody claiming ownership. This is also not proved that the said

seized articles were stolen articles. The main allegation upon which

the  whole  case  is  based  is  that  the  accused  Mukesh  confessed

before  the  informant  that  he  had involvement  in  the  offence  as

stated in the FIR. But no such statement recorded by the informant

is  submitted  in  the  court,  even  though  it  is  an  extra  judicial

confession and the accused was also  not  forwarded to court  for

recording his confessional statement. P.W.1 has stated that Mukesh

led him to those godowns. But to fulfil the condition of leading to

discovery as described in section 27 of Indians Evidence Act, some

detailed procedure are to be followed which are not followed in this

case. No statement of the accused Mukesh earlier to the discovery

is seen to be recorded here. Under such circumstance, leading to

discovery as per section 27 of the Indian Evidence Act cannot be

accepted here. Under such circumstance I am of the opinion that

the  prosecution  side  had  miserably  failed  to  prove  that  on

31.01.2009 the accused had dishonestly taken away 534 Nos. of fair

and  lovely  empty  packets  (250  gm),  carton  containing  colour

packets (4 boxes), drum containing chemicals (48 drums) mix liquid

(1 and half gram) carton dias (3 Nos.), rate printing dias (4 nos.),

sealing dias made of steal (1 pair) with nut and bole, 1 packet of

sealing dias, one nos. of screen printer heater, sensitizer 1 packet

(3 gram),  screen printing brass  made of  wood,  5  nos.  of  screen

printing paint pot of 250 gram each, 1 G claim, 250 nos. of cartons,

300 nos of plastic bags, 300 nos of cartons and 100 nos of jute bags

from the possession of the P.P. Factory unit of Hindustan Unilever

Ltd.  Doomdooma  without  consent  or  dishonestly  retained  those

articles knowing or having reason to believe those as stolen articles,

in furtherance of your common intention.

Hence, Point No. (i) and (ii) are decided negative. 
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12.       From the above discussions I  come to the conclusion that

prosecution  has  failed  to  establish  the  allegations  against  the

accused.  Hence the accused Sri  Mukesh Choudhury,  Sri  Mritunjoy

Choudhury,  Sri  Anath Pandit and Sri  Birendra Singh are acquitted

from the case.  The seized trucks and the relevant documents be

given to its registered owners in due course of law. The seized the

stock  transfer  role  of  Hindustan  Unilever  Ltd.  be  given  to  the

Hindustan Unilever Ltd. in due course of law and the other seized

articles be destroyed in the course of law. Bail bonds are extended

for next six months. 

         

       Given under my hand and the seal of this Court on this 6 th day

of April, 2018.

(C. Khanikar)

                                                      Additional Chief Judicial Magistrate, 

   Tinsukia

A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Dipak Tamuly

P.W. 2: Sri Tapan Ghosh 

P.W. 3: Sri Ranjan Paul

Witness for the defence:

Nil 

Exhibit:

1. FIR                             …….. Ext. 1

2. Seizure List             …….. Ext. 2

3. Seizure List             …….. Ext. 3

4. Seizure List             …….. Ext. 4
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(C. Khanikar)

                                                      Additional Chief Judicial Magistrate, 

   Tinsukia
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